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I. 


The  Formal  Mechanism  of  Contract  Formation 


Introduction 

The  law  of  contract  is  a  body  of  principles  and  rules 
which  defines  that  range  of  promises,  agreements,  undertakings,  state¬ 
ments  etc.  which  the  official  adjudicative  organs  of  the  state  (i.e. 
the  courts)  will  enforce  in  one  way  or  another.  Sometimes  enforcement 
takes  the  form  of  compelling  a  person  who  makes  a  promise  to  keep  that 
promise.  More  often  it  takes  the  form  of  ordering  a  person  who  breaks 
a  promise  to  pay  damages  by  way  of  compensation  to  the  person  to  whom 
the  broken  promise  was  made.  For  convenience  the  words  "enforcement” 
and  "enforce"  are  used  to  describe  any  instance  in  which  a  court 
attributes  legal  consequences  to  a  promise,  agreement,  undertaking, 
statement  etc.,  regardless  of  whether  that  "enforcement"  takes  the 
form  of  compelling  the  promisor  to  keep  his  promise,  or  whether  it 
takes  the  form  of  an  award  of  damages  to  the  person  to  whom  the 
promise  was  made  (the  "promisee").  Also  for  convenience,  any  promise, 
statement  or  undertaking  which  the  law  will  "enforce"  will  be  denoted 
simply  by  the  word  "promise".  To  sum  up:  to  say  that  the  law  of 
contract  is  applicable  to  some  set  of  events  is  to  say  that  the  courts 
would,  if  the  matter  were  litigated,  enforce  a  promise. 
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Many  contracts  are  what,  in  ordinary  language,  we  would 
call  agreements.  Some  sets  of  relations  which  the  law  treats  as 
contracts,  or  to  which  it  attributes  at  least  some  of  the  character¬ 
istics  of  a  contract,  could  not  really  be  called  agreements  without 
stretching  the  term  as  we  use  it  in  ordinary  language.  But  more  of 
that  later.  Assume  that  what  we  are  dealing  with  are  basically 
agreements.  What  are  the  elements  or  component  parts  of  the  notion 
of  agreement?  Clearly  we  need  two  or  more  people.  But  what  is  it  for 
two  people  to  agree?  We  might  start  out  by  saying  that  they  have  an 
identical  mental  state  as  to  some  proposition.  But  is  that  enough? 
Suppose  they  have  never  met  one  another  or  that,  although  they  are 
friends,  they  have  never  discovered  that  they  share  a  common  mental 
attitude  as  to  a  certain  proposition.  Would  we  say  they  were  in 
agreement,  or  that  they  had  made  an  agreement?  Simple  identity  of 
mental  attitude  does  not  seem  to  catch  all  the  elements  that  we 
normally  think  of  as  inherent  in  agreement.  Some  nexus  between 
the  parties  seems  to  be  implied  by  saying  that  two  people  agree  such 
as  an  act  of  recording  or  acknowledging  one  to  the  other  that  they 
share  the  same  mental  attitude. 

Now  agreements  are  of  many  kinds.  Two  people  may  agree 
on  the  state  of  the  weather,  but  the  law  would  not  be  very  interested 
in  such  agreement.  Generally,  the  law  is  interested  in  a  particular 
kind  of  agreement.  As  a  loose  pointer,  we  might  say  the  law  is 
interested  not  in  people  simply  being  in  agreement,  but  in  people  who 
make  agreements.  Two  people  may  agree  that  yesterday’s  weather  was 
wretched,  but  they  could  scarcely  be  said  to  have  made  an  agreement 
to  that  effect.  On  the  other  hand  if  ore  agreed  to  sell  his  car  to  the 
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other  for  $1,000  and  the  other  agreed  to  buy  it  at  that  price,  we 
should  say  they  had  made  an  agreement. 

When  we  concentrate  on  people  who  make  agreements,  rather 
than  simply  on  people  who  happen  to  be  in  agreement,  the  need  for 
some  nexus,  some  acknowledgement  of  what  each  party  is  agreeing  to 
becomes  even  more  apparent .  If  X  secretly  wishes  Y  would  sell  him 
his  car  for  $1,000  a.nd  Y  secretly  wishes  X  would  buy  Y's  car  for 
$1,000,  and  neither  knows  of  the  other's  wish,  we  should  not  say 
that  they  had  made  an  agreement.  Some  acknowledgement  of  one  another's 
wishes  and  determination  to  act  upon  them  would  be  needed  before  we 
should  talk  about  the  parties'  having  an  agreement.  The  process  of 
making  an  agreement  requires  certain  operations  to  be  gone  through. 
These  we  may  call  the  mechanics  of  agreement. 

Frequently,  though  not  always,  it  is  possible  to  analyze 
these  mechanics  in  terms  of  an  offer  made  by  one  party  to  the  other 
followed  by  an  acceptance  by  the  person  to  whom  the  offer  was  made. 

In  asking  the  question  whether  the  operations  constituting  the 
mechanics  of  agreement  have  taken  place,  the  law  of  contract  generally 
tries  to  break  down  the  set  of  communications  between  the  parties 
into  an  offer  and  an  acceptance  of  that  offer.  Thus,  in  enquiring 
whether  a  contract  has  been  "formed"  (the  term  normally  used  to  denote 
carrying  out  the  operations  constituting  the  mechanism  of  agreement), 
the  first  thing  to  look  for  is  whether  there  has  been  an  offer.  But 
what  is  an  offer?  Definitions  seldom  or  never  catch  the  full  meaning 
and  flavour  of  a  term  in  the  law,  but  they  are  sometimes  useful 
general  guides.  As  a  starting  point  at  least,  we  may  define  an  offer 
as  follows:  an  unconditional  statement  by  one  person  to  another  of  the 
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terms  on  which  the  maker  of  the  statement  is  willing  to  be  bound  to 

the  addressee  of  the  statement,  provided  only  that  the  addressee  in¬ 
assent 

aicates  to/those  terms.  When  we  are  satisfied  that  we  have  found  an 
offer,  the  next  thing  to  look  for  is  an  acceptance.  If  we  find  that, 
we  have  satisfied  the  basic  elements  of  formation  of  a  contract.  What 
is  an  acceptance?  It  is  simply  the  unconditional  assent  (referred  to 
in  the  definition  of  offer)  by  the  person  to  whom  the  offer  was 
addressed.  The  person  making  the  offer  is  usually  called  the  offeror. 
The  person  to  whom  the  offer  is  made  is  usually  called  the  offeree, 
and  if  he  accepts  the  offer,  he  is  called  the  acceptor. 

In  addition  to  the  elements  of  offer  and  acceptance,  the 
law  requires  the  presence  of  another  element  in  order  for  there  to  be 
a  legally  binding  contract.  This  element  is  termed  "consideration". 

We  will  explore  its  meaning  in  more  detail  later,  but  broadly  it 
means  that  the  offeree  must  agree  to  do  or  give  something  in  return 
for  the  promise  of  the  offeror.  Normally  when  we  think  of  an  offer 
this  element  is  understood.  Thus,  if  A  offers  to  sell  B  A’s  car  for 
$1,000,  and  B  agrees,  the  consideration  B  is  providing  is  the  promise 
to  pay  the  $1,000.  Each  party's  promise  is  the  consideration  for  the 
other  party's  promise.  By  contrast,  if  A  said  to  B  "I  should  like 
to  make  you  a  gift  of  my  car.  Will  you  agree  to  accept  it?"  and  B 
said  "I  agree",  this  would  merely  be  a  gratuitous  undertaking  by  A 
for  which  B  had  given  no  consideration.  If  A  proceeded  to  give 
possession  of  the  car  to  B,  the  law  would  recognize  this  as  a  perfect¬ 
ly  valid  gift  and  title  to  the  car  would  pass  to  B.  But  if  A 
changed  his  mind  about  giving  the  car  and  decided  to  keep  it  for 
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himself  after  all,  there  is  nothing  that  B  could  do  to  compel  A  to 
live  up  to  his  statement.  This  is  because  B  has  given  no  consider¬ 
ation. 

C.J.  Hamson,  The  Reform  of  Consideration.  (1938)  54  L.Q.R.  234 

"What  is  to-day  the  significance  of  consideration  in  the  law 
of  simple  contract?  So  far  from  being  an  additional  and  unnecessary 
mystery,  an  accidental  tom-tit  in  an  otherwise  rational  theory  of 
contract,  consideration  in  its  essential  nature  is  an  aspect  merely 
of  the  fundamental  notion  of  bargain,  other  aspects  of  which,  no  less, 
but  no  more  important,  are  offer  and  acceptance.  Consideration,  offer 
and  acceptance  are  an  indivisible  trinity,  facts  of  one  identical  notion 
which  is  that  of  bargain.  Indeed  consideration  may  conveniently  be 
explained  as  merely  the  acceptance  viewed  from  the  offerer’s  side. 
Acceptance  is  defined  as  being  the  doing  of  that  act  (which  may  be 
the  giving  of  a  promise  or  the  rendering  of  a  performance)  which  is 
REQUESTED  by  the  offerer  in  exchange  for  his  promise,  it  is  the 
RESPONSE  to  the  offer.  An  Act  done  at  the  request  of  the  offerer  in 
response  to  his  promise  is  the  consideration;  and  consideration  in 
its  essence  is  nothing  else  but  response  to  such  a  request.  To  a 
gratuitous  promise  the  common  law  notion  of  offer  and  acceptance  does 
not  apply.  We  can  no  doubt  separate  offer,  acceptance  and  consider¬ 
ation  for  our  convenience  in  treating  of  them:  but  they  are  legal 
and  interdependent  entities  abstracted  from  the  one  entire  reality 


which  is  bargain". 
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